Why we need the Law
of the Sea treaty

By Meg Giles, Special Assistant

he United Nations Conventbn

on the Law of the Sea (UN-

CLOS) was established in 1982

and came into force on 16
November 1994. It has been ratified by
159 countries and the European Com-
munity. Despite broad bipartisan support
in Congress and the recommendations for
approval by the Senate Foreign Relations
Committee, it has failed to reach the
Senate floor for a vote.l Both the Clinton
and Bush Administrations supported the
Treaty, and President Obama has an-
nounced his strong support for ratification
as well. Other backers include the Joint
Chiefs of Staff, the American Petroleum
Institute, the U.S. Chamber of Commerce,
and the governors of seven coastal
states. While a few Republican Senators
strongly oppose joining UNCLOS, arguing
thataccession to the Convention would
infringe upon US sovereignty, there are
enough supporters in the Senate to ratify
the Treaty, if the time is found to bring it to
the Senate floor.2

In terms of our national security, econo-
my, and the environment, the benefits of
becoming a part of the Convention far
outweigh any costs. The provisions of the
Treaty establish territorial sea limits, navi-
gational rights, rules to govern commercial
and military use of the sea, a system for
settling disputes between States, and
protection of the marine environment.
Specifically, the exclusive economic zone
(EEZ) recognizes the right of each coastal
state to all resources in the water and on
the ocean floor within 200 nautical miles
off its shore. Depending upon certain
geological criteria, a country may claim
the right to resources on its outer conti-
nental shelf, beyond the 200 mile limit.3
The Commission on the Limits of the
Continental Shelf was set up to assess
these claims.

By acceding to the Convention, the US
could claim the rights to resources worth
more than $1 trillion beyond its EEZ, and
it would have a say in assessing the
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claims of other countries.4 As
Secretary of State, Hillary
Clinton stated in an 16 October
2009 letter to Senator John
Kerry, Chairman of the Senate
Foreign Relations Committee,
endorsing ratification of UN-
CLOS, “The United States, as
a major maritime power, the
country with the largest exclu-
sive economic zone, and one of
the largest continental shelves,
stands to gain more from this
treaty in terms of economic and
resource rights than any other
country.”s

Among its other provisions, the Convention
also guarantees the right of a member
state’s air, surface, and submarine forces to
transit the high seas, EEZs, international
straits, and archipelagic sea routes, and
permits warships to board vessels reason-
ably suspected of being involved in piracy.6
By ratifying the Treaty, the US would be
better able to protect the Navy’s ability to
navigate freely the oceans and fulfill its
missions. The Navy, therefore, strongly
supports ratification. In his statement
before the Senate Foreign Relations
Committee in October of 2007, Former
Chief of Naval Operations Admiral Vern
Clark stated, “Joining the Convention now
will support and enhance ongoing U.S.
military operations, including the continued
prosecution of the global war on terrorism.
It will enable our armed forces to defend
us at home and abroad with legal certainty.
It will provide a stable and predictable
legal regime within which to conduct our
operations today, and realize our vision for
the future.”” In terms of the environment,
the Treaty includes measures to prevent,
reduce and control marine pollution, and
to protect and preserve ecosystems and
endangered species.8

Opponents of the Treaty claim that join-
ing the Convention would harm American
interests, as it would relinquish sovereignty
to the United Nations. Prior to 1994, these

criticisms had merit. President Reagan
refused to sign the Treaty for numerous
reasons pertaining to seabed mining and
the mandatory transfer of private technol-
ogy. For example, provisions related to
seabed mining could be amended and
become binding to the US without our
consent. However, in July of 1994,
President Clinton signed the Agreement
Relating to the Implementation of Part XI,
which enacted all of the changes deemed
necessary by President Reagan to ensure
that American interests would be protected

under UNCLOS.®
As provisional members of UNCLOS
between 1994 and 1998, the US was part
of the negotiations to establish the Rules,
Regulations and Procedures of the
International Seabed Authority (ISA), the
body which regulates deep sea mining.
These rules can only be amended with the
consensus of the ISA Council, of which
the US would be a permanent member. In
other words, the US would have veto
power over any provisions related to deep
sea mining.10 Amendments to non-
seabed dispute settlement provisions
could be blocked by the US as well. In all
other provisions, amendments may be
adopted through a Conference of Parties
or a simplified procedure — both of which
could be blocked by the US. In either of
these cases, amendments only apply to
those parties which explicitly ratify or
accede to them, and to new parties to the
Cont’d. on page 20
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Convention. Those countries that have not
ratified them are not affected by the
amendments. 11

Furthermore, contrary to what some
critics claim, the LOS Tribunal would not
be able to interfere in US military activity.
The Convention also provides different
options for countries to settle disputes,
which include submitting disputes to the
LOS Tribunal or the World Court. The
default mechanism is arbitration, and that
would be the choice of the US.12
Opponents have also claimed that Article
19 of the Treaty would inhibit our intelli-
gence collection capabilities. However,
Article 19 is simply a restatement of part
of the 1958 Geneva Convention on the
Territorial Sea. Being party to UNCLOS
has no effect on our intelligence gathering
capabilities. There is also the argument
that President Bush’s Proliferation Security
Initiative (PSI), which gives the Navy the
authority to stop ships under suspicion
of being engaged in terrorism or WMD

proliferation, would be rendered invalid if
the US ratified the Treaty. This, too, is false,
as the PSI was drafted in complete accor-
dance with UNCLOS.13

In short, the US stands only to gain by
ratifying the LOS Treaty. The rapidly
changing environment of the Arctic region
makes it all the more urgent for the US to
join. Receding ice due to global warming
has opened up new waterways and led to
an increase in development of the region’s
vast oil and gas reserves, and countries
are laying claims to these resources. By
joining UNCLOS, we would be able to
secure the rights over resources in the
Arctic and play a prominent role in the
governance of this region and beyond.
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